BEFORE THE BOARD OF ENVI RONMVENTAL REVI EW
OF THE STATE OF MONTANA

In the matter of the anendnent) NOTI CE OF PUBLI C HEARI NG ON

of ARM 17.30. 201 pertaining to) PROPOSED AMENDMENT
water quality permt and )
aut hori zation fees ) (WATER QUALI TY)

TGO Al Concerned Persons

1. On January 3, 2002 at 10:00 a.m the Board of
Environnental Review will hold a public hearing in Room 111 of
the Metcalf Building, 1520 East Sixth Avenue, Hel ena, Montana,
to consider the proposed amendnent of the above-stated rule
pertaining to water quality permt and authorization fees.

2. The Board w Il make reasonable accommodations for
persons with disabilities who wish to participate in this
hearing or need an alternative accessible format of this

notice. |If you require an accommodation, contact the Board no
| ater than 5:00 p.m, Decenber 17, to advise us of the nature
of the accommpdati on you need. Pl ease contact the Board at

P. O Box 200901, Hel ena, Montana, 59620-0901; phone (406) 444-
2544; fax (406) 444-4386, or email the Board Secretary at
"ber @tate.nt.us".

3. The rule proposed to be anended reads as follows,
stricken matter interlined, new matter underlined:

17.30.201 PERM T APPLI CATI ON, DEGRADATI ON AUTHORI ZATI ON,
AND ANNUAL PERM T FEES (1) The purpose of this rule is to
establish fee schedules for use in determning fees to be paid
to the departnment under 75-5-516, MCA Fees to be paid are
the sum of the fees in the applicable schedules. There are 3
three types of fees inposed under this rule:

(a) a permt application fee; (Schedule I);

(b) a degradation authorization fee,- (Schedule 11); and

(c) an annual permt fee (Schedule I11).

(2) (8> A person who applies for a permt, certificate,
license, notice of intent or other authorization required by
rule under 75-5-201, 75-5-301 or 75-5-401, MCA, or for a
nodi fication or renewal of any of these authorizations, shall
pay to the departnent a permt application fee as determ ned
under 33{a) (5) and{e) of this rule.

by (3) A person whose activity requires an application
to degrade state waters under 75-5-303, MCA, and subchapter 7
of this chapter shall submt a degradation authorization fee
with the application, as determ ned under {3} {b)—and—{e) (6)
of this rule.

e (4 A person who holds a permt, certificate,
| icense, or other authorization required by rule under 75-5-
201 or 75-5-401, MCA, shall pay to the departnent an annual
permt fee as determ ned under 3)}&) (7) of this rule.
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By (ay(i) (5) Th . Lt et : s—the of

subsection—Payrent—of—the permt—appticationfeeis—due—upon
submttal—ef—the—apptiecation— The fee schedule for new or
renewal applications for a Mntana pollutant discharge
elimnation system permt under subchapter 11 or 13 of this
chapter, a Mntana ground water pollution control system
permt under subchapter 10 of this chapter, or any other
aut hori zation under 75-5-201, 75-5-301 or 75-5-401, MCA, or
rul es promul gated under these authorities, is set forth bel ow

as schedules I1.A [|.B and |.C-. Paynent of the permt
application fee is due upon subnmttal of the application. For
new applications under Schedules |.A or 1.B, the annual fee
from Schedule |11 for the first year nust also be paid at the

tine of application.
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The following tables replace the interlined text shown in

existing (3)(a)(i) above.

Schedule 1. A Application Fee for Individua
Cat egory

Publicly owned treatnent works - nmgjor.......
Privately owned treatnment works - major.....
Publicly owned treatnment works - mnor......
Privately owned treatnment works - mnor.....
G ound water, donestic wastes...............
Gound water, industrial or other wastes...

W per outfall, nmultiple stormwater outfalls

Permts

Anmount ¥

limted to a

maxi mum of five outfalls.

Schedule 1.B Application Fee for General Permts

Cat egory

Concentrated ani nal feeding operation,
greater than 1,000 animal units.............
Concentrated ani mal feeding operation,

less than 1,000 animal units.................
Construction dewatering......................
Fish farms. .. ... ... ... . . . . . . i
Produced water......... ... .. . . . .. ..
Suction dedge. . ......... i
Sand and gravel ........... ... .. .. . . .. . .
Donestic sewage treatnent lagoon.............
Disinfected water.......... ... .. .. .. .. ... ...
Petroleumcleanup............. ... ... ... .....
Storm wat er associ ated with construction,
residential (single famly dwelling).........
Storm wat er associ ated with construction,
comercial or public.........................
Storm wat er associated with industrial
aCtiVities. ...
Storm wat er associ ated with m ning, oi

ANd gaAS. . ..t
Storm wat er muni ci pal separate storm

sewer system (MB4) .. ... .
G ound water renediation or dewatering.......
G ound wat er potable water treatnent
facilities. ... .. . e
O her general permt, not |listed above.......
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W per outfall, nultiple stormwater outfalls linmted to a
maxi mum of five outfalls.

Schedule 1.C Application Fee for Other Activities
Cat egory Amount ¥

Short-termwater quality standard,
turbidity "318 authorization"................ $150
Short-termwater quality standard,
remedi al activities and pesti cide

application "308 authorization".............. 250
Storm water no exposure certification........ 100
Storm water construction waiver.............. 100
Federal C ean Water Act section 401

Certificati On. . ... ... ... Vari es?

Revi ew pl ans and specification to determ ne
if permt is necessary, pursuant to

75-5-402(2), MCA. ... . . . % Appl i cabl e
Fee

Maj or amendnment .. ............. . ... Application
Fee

M nor anendnent, includes transfer

of ownership....... ... .. .. .. . . . . . 200

W pPer outfall, nmultiple stormwater outfalls linmted to

a maxi nrum of five outfalls.

@ Mnimum fee is $350, or 1% of gross val ue of proposed
project, not to exceed $10, 000.

4+ (a) An application fee for multiple discharge
points is not required if there are nultiple discharge points
from the samne sour ce t hat have simlar ef fl uent
characteristics, unless the discharges are to different
receiving waters or stream segnents, or result in nultiple or
variable (flow dependent) effluent limts or nonitoring
requi renents.

= . . . .. .

CHH) Ar—apphi-eant—tor—a—ri-nor—perni-t—npdiH-eation
that—dees—net—require—publi-c—notice—and—wil—decrease—or—not
change fhe |npaen of Ewe dusehalge'tegssﬁt? Wat-ers—s—hot

(b) 1f a resubmtted application contains substanti al
changes causing significant additional review, the departnment
may require an additional application fee to be paid before
any further review is conducted. The additional fee nust be
calculated in the sane manner as the original fee, and based
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on those parts of the application that nmust be reviewed again
because of the change. The departnent shall qgive witten
notice of the assessnent within 30 days after receipt of the
resubm ttal and provide for appeal as specified in (10) bel ow

(b) (6)  Thedegradati-on—authorizationfeeis thesum-of

thefeesfor—the—apptiecable parts—or—subparts—tHstedi+nthis
subsection— The fee schedul e f or new _ or r enewal
aut hori zations to degrade state waters under subchapter 7 of

this chapter is set forth in Schedule 11. Paynent of the
degradation authorization fee is due upon submttal of the
appl i cations. If an application for authorization to degrade
state waters is denied, the departnent shall return any
portion of the fee that it does not use to review the
appl i cation. Fhe—fee—schedule—for—new—or—renewal

auvtherizati-ons—to—degrade—state—waters—under—subechapter—7—of
thi-s—chapteris-—set—forthin Schedule . —asfollows-
Sehedule—H-
Revi-ew—of —Aut-hoerizations—toDPegrade
Dorestiec Sewage Treatrent—or Potable
VWatertreatrent—pltant————————— $2500
. . .

'“dFSE"aI AetHvity Reviews
radi-eacti-ve—substance—at—atevel
>50%(chronic)r—standard————————————— $5000

W--hout—any—carei-nogeni-c—or—toxie—or
radieactive—substanceat—atevel
>50%(chroniec)r—standard————————————————— $2500

Subdivisioens
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The following table replaces the interlined text shown in
exi sting (3)(b) above.

Schedule Il. Review of Authorizations to Degrade
Cat egory Anmount
Donestic sewage treatment .................. $2, 500"
Industrial activity........... ... ... 5, 000"
Subdivision, 1-9 lots....................... 120/ | ot
Subdivision, 10+ lots....................... 200/ | ot ?
W Per outfall, linmted to a maxinumof five falls.

@ Maxi mum fee is $5,000 per subdivision.
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ey (a) For purposes of &) (5) and {b) (6) above, if a

resubmtted application or petition contains substantial
changes potentially causing additional or different sources of
pollution that require the application or petition to be
reviewed again, the departnent nmay require an additional
application fee to be paid before any further substantive
revi ew. The additional fee nust be calculated in the sane
manner as the original fee, and based on those parts of the
application that nust be reviewed again because of the change.
The departnent shall give witten notice of the assessnent
within 30 days after receipt of the resubmttal and provide

for appeal as specified unrder—{e) in (10) bel ow.
D (7)) ~The annual permt fee is the—sumeof—the

fees—for—the—apptiecable—parts—oer—subparts—H-sted—+n—this
subsection set forth in Schedules I11.A and I11.B. No annual
fee is required for acti_vities Iis_ted i_n Schedul e |.C under

(5) of this rule. Fhi-s—subsection—(+)—rust—be—used—to

I | | L fee unl he  mini :
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The following tables replace the interlined text shown in
(3)(d) (i) above.

Schedule Il11. A Annual

Cat egory

Publicly owned treatnent works -
Privately owned treatnent works -

MAR Notice No. 17-149

I ndi vi dual Pernmits

M ni mum Fee Per

Fee" MIlion
Gal | ons of
Ef f | uent per
Day ( M3D)
$2, 000 $2, 500
3, 000 3, 000"
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Publicly owned treatnent works - mnor 1, 000 2,500
Privately owned treatment works - minor 750 3, 000”
G ound water, donmestic wastes 750 3, 000
Ground water, industrial or other wastes 1,500 3, 000*?
W pPer outfall, nmultiple stormwater outfalls linmted to

a maxi nrum of five outfalls.
@ Except $750 per MED if effluent is noncontact cooling
wat er .

Schedule Il1.B Annual Fee for General Permts
Cat egory Anmount

Concentrated ani mal feeding operation,
greater than 1,000 animal units................ $300
Concentrated ani nal feeding operation,
less than 1,000 animal units................... 250
Construction dewatering. ....................... 250
Fish farms. . ... ... . . . . . . i 250
Produced water............ ... .. iy 450
Portable suction dredges....................... 200
Sand and gravel production..................... 450
Donestic sewage treatnment lagoon............... 500
Disinfected water.......... ... ... .. ..., 450
Petroleumcleanup......... ... .. . . .. . .. 450
Storm wat er associ ated with construction,
residential (single famly dwelling)........... NA
Storm wat er associ ated with construction,
commercial or public......... ... ... ... .. ... ... 450
Storm wat er associated with industri al
aCtiVities. ... .. 650
St orm wat er associ ated with m ning,
Ooil and gas.......... ... 650
Storm wat er muni ci pal separate storm
sewer system (MB4) ... .. 650
G ound water renediation or dewatering......... 450
Pot abl e water treatnment facilities............. 450
O her general permt, not listed above......... 350
™ Per outfall, nultiple stormwater outfalls linmited to a

maxi nrum of five outfalls.

) (a) A facility t hat consi stently di schar ges
effluent at less than or equal to one-half of its effluent
limtations and is in conpliance wth other permt
requi renents, using the previous year's discharge data, 1is
entitled to a 25% reduction in its annual permt fee.
Proportionate reductions in annual fee of up to 25% may be
given to facilities that consistently discharge effluent at
|l evels between 50% and 100% of their permt effluent
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limtations. The annual average of the percentage of use of
each paranmeter limt wll be used to determne an overall
percentage. A new permittee is not eligible for fee reduction
inits first year of operation. A permttee with a violation
of any effluent [imt during the previous year is not eligible
for fee reduction.

(iv) remains the sane, but will be renunbered (b).

4> (8) If a person assessed a fee under 3)—ef this
rule fails to pay the fee within 90 days after the due date
for paynent, the departnent nay:

(a) and (b) remain the sane.

(5) remains the sane, but is renunbered (9).

6> (10) Persons assessed a fee under 3}—ef this
rule, may appeal the departnent's fee assessnent to the board
within 20 days after receiving witten notice of the
departnment's fee determnation. The appeal to the board nust
include a witten statenent detailing the reasons why the
permt holder or applicant considers the departnent's fee
assessnent to be erroneous or excessive.

by (@) If part of the departnent's fee assessnent is
not in dispute in an appeal filed under &> (10) above, the
undi sputed portion of the fee nust be paid to the departnent
upon written request of the departnent.

(c) remains the sane, but is renunbered (b).

AUTH.  75-5-516, MCA
| MP: 75-5-516, MCA

REASON. The Montana Water Quality Act requires that the Board
of Environmental Review adopt fees that that are sufficient to
recover the cost of issuing permts, l|icenses and other
aut hori zations issued by the Departnment, as well as the
adm nistrative costs of operating the program including
noni t ori ng, i nspecti ons, conpl i ance assi st ance and
enforcement. In addition to the 10 full tinme enpl oyees (FTEs)
in the permts program the fees fund staff in the Enforcenent
Division and in the Planning, Prevention and Assistance
Di vi si on.

Fees are due on March 1 of each year to support the
fiscal year (the prior July 1 to the follow ng June 30). For
exanple, bills due March 1, 2002, will support FY2002 (July 1,
2001 to June 30, 2002). |If adopted by the Board, the proposed
fees would be used by the Departnent in January 2002 when it
prepares bills for FY2002.

The proposed fees would generate $479,225 in increased
funds for the program in FY2002, for a total FY2002 program
fundi ng of $982, 553. The Departnment estimates that several
hundred permttees would be affected, including holders of
existing permts and applicants for new permts and
aut hori zati ons.
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The current fee rules were adopted by the Board in
January 1994. In 1996 the Departnent inplenmented a conputer-
based system to track and nonitor the fee program In 1998
the Departnent requested that the Board anmend fees to cover
i ncreased program costs. Concurrently, however, voters adopted
a citizen initiative (Cl-75) that nade it questionabl e whet her
the Board coul d adopt the fee anendnents. No action was taken
in 1998, and the Departnent used a budget surplus to fund the
pr ogram The surplus has been eradicated at a rate of about
$300, 000 per year and is no | onger avail able.

The current fee proposal is necessary to incorporate
conponents of the 1998 proposal together wth budget
adj ustnents passed by the 2001 |legislature, including four
additional full time enployees (FTEs). In addition to

i ncreasi ng revenue, the proposed fee anendnents are necessary
to sinplify the fee schedule tables, to institute fees for
activities such as short-term water quality standards and
pesticide authorizations, and to institute fees for upcom ng
revisions to the construction stormmvater permt process
(Notices of Intent as established by the 2001 |egislature and

Phase 11 stormnater regul ations as mandated under the federa
Clean Water Act). The proposed anendnents delete differential
fees for publicly owned treatnment works. In 1994, when

current fees were adopted, the Departnment had proposed to
assune delegation from the U S. Environnental Protection
Agency under the federal Clean Water Act to adm nister the
pretreatnment program Since that time, these plans have been
dr opped.

Under the fee rules, permt fees are assessed in three
different categories: application fees, which are paid at the
time of application for a new permt or every five years for
renewal s; degradation authorization fees; and annual fees.
The proposed anendnents contain significant 1increases in
application fees and annual fees, as described bel ow.

The proposed increases to application fees are shown in

the new Schedules 1.A [1.B, and |.C The increases are
necessary to cover the cost of reviewing and processing
applications, developing effluent limts, and informng the

public and other agencies of these activities. Since 1994 the
conplexity of issuing a wastewater discharge permt has
i ncreased exponentially. Some of the factors that mnust be
addressed in issuing a permt include: developnent of tota
maxi num dai ly | oads (TMDLs); conpliance with the federal court
order in Friends of the WId Swan v. EPA (CV 97-35-M DW
District of Montana, M ssoula Division); delineation of m xing
zones; and conpliance wth nondegradation requirenents,
pretreatnent requirenents, the Mntana Environnental Policy
Act (MEPA), and additional requirenments for public noticing
permts and other activities. These additional requirenents
have resulted in a 2 to 3-year delay in issuing and renew ng
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permts. The additional FTEs are intended to help alleviate
this situation.

The proposed increases to annual fees are shown in the
new Schedules I1l1.A and I11.B. Annual fees cover the cost of
admnistering permts during their 5-year term Perm t
adm nistration includes: review and recording of nonthly
di scharge nonitoring reports (DVR); assessing conpliance;
i ssuing violation notices; conducting annual inspections; and

collecting water quality sanples. In many cases, the annua
fee was not sufficient to cover the Departnent’s cost for
anal ytical services alone. The proposed annual fees are

necessary to cover all of the costs of permt admnistration
The proposed deletion of the former Schedule IV is a
formatting change only, and the provisions of the forner
Schedule IV are incorporated in the new Schedules I1l.A and
1. B.

In 1998 the Board’'s ground water regulations were
nodified to require a discharge permt for new, nodified, or

non-conpliant public wastewater systens. No additiona
funding or staff resources were added to address the
addi ti onal workl oad. The existing fees do not cover the cost
of developing and tracking these permts. Therefore, the
proposed anmendnents contain significant fee increases for this
cat egory. These increases are necessary to address the
additional analysis and nonitoring expenses associated wth
ground wat er. I ndi vidual ground water permt fees have been

i ncluded with surface water fees.

Finally, the Board is proposing fees for ot her
activities, including section 308 authorizations to exceed
water quality standards for pesticide application and
energency renedial activities, and section 318 water quality
standards for turbidity. The nunber of 308 authorizations has
increased significantly as a result of the Federal N nth
Circuit Court of Appeals ruling that determned a National
Pol lutant Discharge Elimnation System (NPDES) permt was
necessary for these activities. A significant anmount of staff
resources has been dedicated to this issue. The proposed fees
are necessary to cover these costs.

6. Concerned persons may submt their data, views or
argunents concerning the proposed action either orally or in
witing at the hearing. Witten data, views or argunents nay
al so be submtted to the Board of Environnmental Review, P.O
Box 200901, Helena, Montana, 59620-0901, faxed to (406) 444-
4386 or enmailed to the Board Secretary at "ber@tate.nt.us",
to be received no later than 5:00 p.m January 3, 2002. To be
guar anteed consideration, the comments nust be postmarked on
or before that date.

7. Thomas G Bowe, attorney for the Board, has been
designated to preside over and conduct the hearing.
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8. The Board nmaintains a list of interested persons who
wi sh to receive notices of rulemaking actions proposed by this
agency. Persons who wish to have their nane added to the |i st
shall make a witten request that includes the nane and
mai | i ng address of the person to receive notices and specifies
that the person w shes to receive notices regarding: air
quality; hazar dous wast e/ wast e oi | ; asbest os control
wat er / wast ewat er treatnent plant operator certification; solid
waste; junk vehicles; infectious waste; public water supplies;
public sewage systens regulation; hard rock (netal) mne
reclamation; major facility siting; opencut mne reclamation

strip mne reclamation; subdi vi si ons; renewabl e energy
grants/l oans; wastewater treatnent or safe drinking water
revol vi ng grants and | oans; wat er qual i ty; CECRA,

under gr ound/ above ground storage tanks; MEPA;, or general
procedural rules other than MEPA. Such witten request may be
mai l ed or delivered to the Board of Environnental Review, 1520
E. Sixth Ave., P.O Box 200901, Helena, Mntana 59620-0901,
faxed to the office at (406) 444-4386, emniled to the Board
Secretary at "ber @tate.nt.us" or may be nade by conpleting a
request format any rules hearing held by the Board.

9. The bill sponsor notice requirenents of 2-4-302,
MCA, do not apply.

BOARD OF ENVI RONMENTAL REVI EW

By: Joseph W Russell
JOSEPH W RUSSELL, M P.H.
Chai r per son

Revi ewed by:

Ji m Madden
JI M MADDEN, Rul e Revi ewer

Certified to the Secretary of State, Novenber 26, 2001.
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